RULES AND REQULATIONS

{6820-3s)
Title 45—Public Welfare

*CHAPTER XVI—LEGAL SERVICES
CORFORATION

PART 1606—PROCEDURES GOVERN-

ING TERMINATION OF FINANCIAL.

ASSISTANCE AND DENIAL OF RE-
FUNDING

. AGENCY: Legsl Services Corporation.

ACTION: Final regulation.

SUMMARY: The Legel Services Cor-
poretion issues a fiiial reguiation es-
tablishing procedures to insure g fajr
hearing before any application for re-
funding will be denied or financial as-
sistance terminated. This regulation is
required by the Legal Services Corpo-
ration Act, as amended.

EFFECTIVE DATE: August 18, 1978.

ADDRESS: Legal Services Corpora-
tion, 733 15th Street NW., Buite T00,
Washington, D.C. 20005.

FOR FURTHER INFORMATION
CONTACT: >

Btephen.S, Walters, 202-376-5113

SUPPLEMENTARY INPORMATION:
Scction 1011 of the Legal Services Cor-
poration Act, 42 US.C. 29984, requires
the Corporation to establish proce-
dures Lo insure that no application for
refunding will be dented and financial
assistance will not be terminated
unless the reciplent has been afforded
an opportunity for a fair hearing. A
temporary regulation, published on
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April 30, 1976 (41 FR 18041}, ks now in
effect. A proposed final regulation was
published for comment on January 28,
1977 (42 FR 4884), and & revised ver-
sion was published for comment on
January 3, 1978 (43 ¥R 18), {ollowing
fina} amendment of the Legal Bervices
Corporation Act, Full considerution of
written commentsand extended dis-
cussion with interested persons, pre-
ceded the decision made by the Board -
of Directors of the Corporation on
July 6, 1978 to adopt the foliowing
regulstion.

There s little functional difference
between a decision to deny refunding
and a deciston tp terminate a recipl-
ent's grant or contract. Both are seri-
ous actions to be taken only as neces-
sary to achieve the purpose of the Act.
In the vast majority of cases, the Cor
porstion will seek to ensure that serv-
ice will continue to the community af-
fected without regurd to whether fl-
nancial assistance has been terminated
or refunding denied. The single differ-
ence between the two types of action
is the equitable consideration that,
having made a grant or contract tos
particular recipient., the Corporation
should not be permitted to terminate
on the baxis of a rule, regulation,

. guideline, or instruction that did not

exist at the time financial assistance

was extendzsd. That principle k& re-

goectcd In section 1608.4 of the regula-
n.

Section 1608.3, enumerating the
grounds for denial of refunding, has
been revised Lo provide more specifiel-
ty than existed in previous drafis, The
fipal version is designed to provide a
satisfactory balance between the need
for 1sirniess Lo recipients and the necd
to protect the Corporation's ability to
meet its statutory responsiblities and
to respond to anticipated contingen-
cles. '

Section 1608.11, dealing with burden
of proof, has been revised. The final
version assigns to the corporation the
burden of proving any disputed fact
relied upon us & basis for denying re-
funding. In addition, the “substantial
basis” language {n section 16806.11(b)
indicates that, even if the Corporation
proves its case, refunding should not
be denied for an insubstantial or triv-
fal reason. Consistent with that mean-
Ing of section 1806.11(b), section
1818.13 gives the presiding officer au-
thority to recommend continuation of
funding if the grounds {or denying ft—
though proven--are unfeasonable, in-
substantial, or trivial. The same discre-
tion iz conferred on the President of
the Corporation by section 1608.14.

Accordingly, 456 CFR Part 1608 s re-
vised to read as follows:
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" PART 1606—PROCEDURES GOVERN-

ING TERMINATION OF FINANCIAL
ASSISTANCE AND DENIAL OF RE-
FUNDING

8ec.

1604.1 Purpose.

Definitlons.

Orounda for Denial of Refunding,

160618
1800.20

AvTnorrry: Bec. 1008(dX1) amd (D),
1007aX1), 1007(ax3), 100TaX9), 1007(d),
1008e), 1011 (42 U.B.C. 2096e(dDXN1) and (3),
2908fcaX1), ~ 2098f(aX3), i 20081(aX9),
29981(d), 2998¢gte), 299841, '

§36061 Purpose. .
By affording a recipient the oppor-
tunity for a timely, full, and fair hear-

-

"ing that will promote Informed delid-
when

eration by the Corporation
there is reason to believe a grant or
contract should be terminated or re-

. funding dented, this part seeks to

avold unnecessary disruption in the

‘delivery of legal assistance to eligible

clienta.

§ 16082 Definitions.

(a) “Termination” means a decision
that financial assistance to a recipient
wiil be permanently terminsied in
whole or in part prior to expiration of
the recipient’s current grant or con-

(b) “Denial of refunding” means a
decizsion that, after sxpiration of Its
current grant or contract, 8 recipient:

{1) Will not be provided with finan-
cial sssistance; or

€2) Will have its snnual lével of fi-
nancial support reduced to an extent
that is not required either by a change
of law or by a reduction in the Corpo-
ration’s appropriation that is appor-
tioned among all reciplents of the
same class in proportion to their cur-
rent Jevel of funding, and is either
more than 10 percent or more than
$20,000 below the recipient's annusl
level of financial sasistance under ita
current grant or contract; or

(3) Will be provided with financial
assisiance subject to & new condition
or resiriction that is not generally ap-

_ plicable to all recipienta of the same

class, and that would algnificantly
reduce the ability of a veciplent to
waintain the quality and quantity of
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jta current legal assistance Lo eligible
clients.

(¢} “Director of a recipicnt” means
the person who has overall day-lo-day
responsibility for management of op-
erations by the recipient.

(d) "Presiding Officer” means the
person appoinied by the President to
recommend a decision that a grant or
contiraet should be continued or termi-
nated, or that refunding should be
granted or denied.

$16063 Grounds for denia! or refunding.

Refunding may be denied when (a)
Denial is required by, or will imple-
ment, & provision of Iaw, a Corpora-
tion rule, regulation, guideline, or in-
struction that s genenally applicabie
to all recipients of the same class, or a

(b) There has been substantial fail-
ure by & recipient to comply with a

provision of law, or 8 rule, regulation,

or guideline issued by the Corporation,
or & term or condition of a current or
prior grant from or contract with the
Corporstion. In the abzence of unusu-
al circumstances, refunding shall not
be denied for thizs criuse unless the

has given the reciplent .

Corporation
notice of such fallure and an opportu-
nity to take effective corrective u:u:m.

or

{¢) There had becn substantial fafi.
ure by a recipient to use its resources
to provide economical and effective

‘Jegal assistance of high quality as

menzured by generally accepled pro-
fessional standards, the provisions of
the act, or a rule, regulation or guide-
line issued by the Corporation. In the
absence of unususl circumstances, re.
funding shall not be denied for this
cause unless the Corporstion has
given the reciplent notice of such fafl-
ure and an opportunily to take effec-
tive corrective action.

§ 16064 Grounds for termination.

A grant or contract may be termi-
nated on any of the grounds and
under the circumstances stated in
§ 1606.3, except that termination shall
not be based on a Corporation rule,
regulation, guldeline, or instruction
that was not in effect when the cur-
rent grant was made or when the cur-
rent contract was entcred into.

§1606.5 Pnlln;lnlry determination.

(a) When there Is reason to believe
that a grant or contract should be ter-
minated or that refunding should be
denled, the Corporation shall serve &
written preliminary determination
upon the recciplent, which shalj state

. the grounds for the proposed action,

and shall identily, with reasonable
specificity. sny facts or documents
relied upon as justification for that
action.

(b} The preliminary deiermination
ahall advise the recipicnt that it may.
within 10 days of receipt of the pre
liminary determination, make written
request for

(1) a hearing under this part, or

(2) an informal conference undet
$ 31606.6 of this part. with a subsequent
right as Lhere provided to request 8
hearing.

(¢} The preliminary determinatiod
ahall aiso advise the recipient of %3
right to recelve interim, and to request
termination, funding, under §1606.18
or § 1606.19 of this part. -

(d) If the recipient advises the Cor-
poration that [t will npot request
review, or If it falls to request review
within the Ume prescribed
§ 1606.5(b) or §1606.8, the preliminary
determination shall become final.

§ 16086 Informal conference,

On timely request by the recipient,
the Corporation employee who
the preliminary determination shall
promptly conduct an informal confer-
ence with the recipient at a time and
place desirnated by the employee. The
parties thereto shall ~xchange viess.
scek to narrow the issues, and explore
the possibilities of scitlement or com-
promise. At the conclusion of the cob-
ference, which may be adjourned for
dellberation or consultation, the Cor-
poration employee may, in writing. .
modify, withdraw, or affirm the pre-
liminary determination. The recipient
may, within 5 days thereafter, make .
written request for a hearing under
§ 1608.9 through § 1606.15 of this part.

§1606.7 Initiation of proceedings.

Within 10 days after receipt of & re-
quest for a hearing made wunder
§ 1808.5(b) cr § 18086, the Corporstion
shal! notify a rectpient In writing of

(8) The name of the presiding offi-
cer, and of the attorney who will rep-
resent the Corporation;

{b) The date, time and place sched-
uled for a prehearing conference, if
ln: should be requested or ordered
an

(c) The date, time and place sched-
uled for the hearing.

§ 160A.R  Presiding officer.

(2) The presiding officer shall be »p-
pointed by the President, and shall be
& person who is famfliar with legal ser-
vices and supportive of the purposes of
the Act, who is independent, and who
ix not an cmployee of the Corporation.

tb) Within 5 days of receipt of the
notice required under § 1608.7, the re-
ciptent shall notify the Corporation If
it objects to the presiding officer on

_ the grounds that the person does not

satisfy the criteria stated In

. § 1606.8¢(a), or is personally blased. The

notice shall state the specific facls and
documents that the reciplent contends
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Ing Lhe vbjection. At

support ts objection, and, i a pre.,

hearing conference has not  been
scheduled, shall request a pre-hearing
conference for the puose of present.
he pre-hearing
onfercnce, the recipient and the Cor-

. soration may quustion the presiding

officer fur a reasonable poeriod of time
on mattens relevant (o the reciplent’s
objection.

{c) The recipient shall, within 5 days
follnwing the pre-hearing conference,

notify the Corporation of any further

facts that il contends support its ob-
Jections. The President shall, within
10 days following the pre-hearing con-
ference, cither sustnin the objeciion
and appoint a new hesring officer or
overrule Lthe ohjection.

td) No objection Lo the appointment
of a presiding officer may be made
uniess presented in the manner speci-
fied by this section.

§ 10069 Pre.hearing conference.

{a) A pre-hearing conference may be
ordered by the presiding officer, and
shall be ordered if reqgursted by cither
the reciplent or the Corporation. The
matters to be considered at the confer-
ence shall include;

(1) Proposals to define and narrow
the issues;

<{2) Efforts to stipulate the facts, in
whole or in part;

(3) The probable number, identity,
and order of presentation of exhibits
and witnesses;

¢(4) On the agreement of the parties,

" he possibility of presenting the case
. & written submission or oral argu-

ment.

<8) The desirabllity of advance sub-
mission of some or sll of the direcl les-
timeny in writing;

t6) Any necessary varstion in the
date, ime and place of Lhl hearing:

475 Discusalon of setiicigent; snit

(8) Buch other matters ns may be ap-
propriaic.

tb) In sadvance of the pre-hearing
conference, the presiding officer may
require a parly to submit & writlen

stalement discussing any matier de-.

scribed in subparagraph (a). After the
pre-hearing conference, the presiding
ofllﬂ‘r‘may eatablish the procedures,
constsient with this parl, to be, fol-
lowed at thie heanng.

(¢} The presiding officer may, at the
pre-hearing conference or at any sub-
stquent appropriate time prior to com-
pletion of the hearing, requirc the
Corporation or the reciplent, on suffi-
cient notice. Lo produce & relevant doc-
ument in its possession, to make &
report not unduly burdensome to pre-
pare, or to produre a person In its
employ to testify, if any might offer a
relevant and substantial addition to
the accuracy or completeness of Lhe
record. With the consent of the presid-
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Ing officer, a party may make & wTit-
ten submission before the hearing.

1
§1606.1¢ Conduct of hearing.

{8) The hearing shall be scheduled
to commence at the earliest appropri-
ate date, ordinarily not later than 48
days after the notice required by
§ 1608.7, and, whenever practical, shall
be held at a place convenient to Lhe re-
ciplent and the community it serves. A
hearing af{fecting more than one com-
munity or reciplent shall be held in a
single contrally located place unlesa
the presiding officer delermines that
an additional hearing place is re-
quired.

(b) The presiding officer shall pre-
side, conduct a full and fair hearing,
avoid delay, maintain order, and
insure that a record sufficient for futl
disclosure of the facts and imsues is
made. The hearing shall be open to
the public uniess, for good cuuse and
in the interests of justice, the presid.
ing officer shall determine otherwise,

(c) The presiding officer may allow
any inlerested person or organization
to pariicipate In the hearing if such
participation will not broaden the
issues unduly or cause delay, and will
ald in proper determination of the
issues,

{1) A person or organization wishing
to participate in & hearing shall re-
quest permission from the presiding
officer, stating the reason for the re-
quest, and the nature of the evidence
or srgument to be offered: and shall
notify the Corporation and the recipl-
ent of itz request.

(2) The presiding office? shall notify
the Corporstion, the recipiznt, and
the person or organizalion requesting
participation whether the request has
been granted, and in case of denial
shall include a brie! statement of the
reasons therefor.

{3) The presiding offlcer may limit
the scope or form of participation au-
thorized under this paragraph.

{d} The Corporation ané the recipl-
ent each may present ita case by oral
or documentary evidence, conduct ex-
amination and cross-examination of
witnesses, examine any document sub-
mitted by another party, and submit
rebuttal evidence.

te) 1f a party ails, without good
cause, L0 produce a person or docu-
ment required under § 1606.8(¢), the
presiding officer may make an adverse
finding on the fact or issue with re-
spect to which production was re-
quired.

{f) Technical rules of evidence shall
not apply. The presiding officer shall
make any procedural or evidentiary
ruling that may help to insure full dis-
closure of the facts, to meintain order,
or to avoid delay. lrrelevant, immateri-
al, repetitious or unduly prejudicial
matter may be excluded.
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{g) Officia] notice may be taken of
published policies, rulea, regulstions,
guidelines. and instructions of the
Corporation, of any matter of which
judicial notice may be taken in & Ped-
eral court, or of any other matter
whose existence, authenticity, or accu-
racy is not open to serious question.

(h) A stenographic or electronic
sound record, or a summary of the
hearing stiall be made In & manner de-
termined by the presiding officer, and
& oopy ahall be inade avallable 0 a
pariy upon payment of its cost.

§1604.11 Barden of proof.

At a hearing under § 1604.10;

{(a) The Corporation shall have the
obligation of proving, by a preponder-
ance of the evidence, the existence of
any disputed fact relied upon as justi-
fication for termination or denial of
refunding: and

(b) On all other tszsues, the Corpora-
tion shall have the obligation of estab-
lishing a substantial basizs for termi-.
nating the grant or contract or deny-
ing refunding.

§1666.12 Briefs and argument.

{a) Within 10 days after the close of
the hearing, each party may, and,
upon request of the presiding officer,
shall, submit to the presiding officer,
with service upon all other parties,
proposed findings of Ixct and amgu-
ment on matters of law or policy. .

(b) The presiding officer may direct
or permit oral argument at the close
m hearing or after submission of

§ 180613 Recommended decision.
(3) As soon as practicable after the

-hearing, and normally within 20 days
After its conclusion, the presiding offi-

cer zhall issue a writlen recommended
deocision.

{1) Continuing the recipieni's cur-
rent grant or contract, or granting re-
funding subject to any modification or
condition that may be deemed neces-
sary on the basis of information ad-
duoced at the hearing; or

{2) Terminating Yinancia) sasistance
to the reciplient as of & particular date,
or denying refunding,

(b) The recommended decision shall
contain findings of the significant and
relevant facts and shall state the rea-
sons for the decision. Findings of fact
shall be based solely on the evidence
adduced at the hearing or on matters
of which officlal not.lee was taken.

§ 16064 Final dcclllol.

(a) If neither the Corporauon nor
the reciplent requests review by the
President., a recommended decision
shall become final 10 days after re-
ceipt by a recipient.

(b) The reciplent or the Corporation
may seek review by the President of a
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recommended decision. A request shal)
be made In writing within 10 days
after receipt by the party of the rec.
ommended decision, and shall state fn
detail the ressors for seeking review,

{c) Az soon as practicable after re-
ceipt of a request for review of & rec-
ommended decision, and normally
within 30 days, the President shall
adopt, modify, or reverse the recom.
mended decision, or direct further con-
sideration of the matter. In the event
of modification or reversal, the Presl-
dent's declsion shall conform to the re-
quirenients of section 1808.13(b).

(d} A decision by the President shall
hetome nml upon receipl by a recipl-
en

§1606.15 Time and exiension and waiver.

{a) Any period of time provided in
these rules may, upon good catmse
shown and determined, be extended:

(1) By the person making the pre-

deiermination, prior to the
eureuzemulmomcerhm

(2) By the presiding officer, prior to
the lssuance of a recommendcd decl-
alon, or

(3) By the President at any time.

(b) Requests for extensions of time
shall be considered in light of the
overall objective that the procedures
prescribed by this part ordinarily shail

.be concluded within 80 days of the
preliminary determination. . .
* {c) Any other provisijon of these

rules may be walved or modified:

{1} By the presiding officer with the
ansent of the recipient and of counsel
for the Corporation: or

(2) By the President upon good
cause shown and determined.

§ 360618 Right to counsel.
At 3 hearing under section 1606.10,

the Corporstion and the reciplent

each shall be entitled to be represent.
ed by counsel, or by another person.’
The sttorney designated may be an
employee, or may be outside counsel
retained for the purpose. Unless prior
written approval is received from the
Corporation, the fee paid to outside
counse]l shall not exceed the hourly
equivaient of the rate of level V of the
executive schedule specified in section
5316 of title 5, United States Code.

§1808.17 Reimbursement.

If the reciplent’s grant or oontnct iz
continued or refunding is sranted
afier & preliminary determination has
been issued under section 1608.5, & re.
ciplent shail receive reimbursement by
the Corporation, to the extent it has
prevalled, for reasonable and actual
expenses that were required in connee-
tion with proceedings under this part.
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§1806.18 Interim funding.

Failure by the Corporation Lo meet
time requirement of this part shall not
entitle a recipient to continuation of
its grant or contiract or to refunding.
Pending & final determination under
this parl, the Corporation shiall pro-
vide the recipient with interim fund-
ing necessary Lo maintain {ts current
level of legrl assistance activities
under the act,

§ 160619 Termination funding.

After a final determination to termi-
nate a recipient’s grant or contract or
to deny refunding, and without regard
t0 whether & hearing has occurred,
the Corporation may suthorize tempo-
rary funding if necessary to enable a
recipient to close or transfer current
matters in & manner consistent with
the recipient’s professional responsi-
bility to its present clients.

§1606.3% Nolice.

A notlce required to be sent to a re-
cipient under this part shall be sent to
the director of the recipient, and may
be sent Lo the chairperson of s gov-

erning body.
Avice DamigL,
General Counsel,
Lepal Seruices Corporation.

(PR Doc. 78-21010 Plled 7-27-78; §:45 am]
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